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California Personal Income Tax Act of 1935 


By Joseph D. Brady, Member of the Los Angeles Bar 


“TT“HE Personal Income Tax Act of 1935,” as Chapter 329 of the Statutes of 

1935 is known and may be cited, took effect immediately it was approved 
by Governor Merriam on June 13, 1935, and applies to the net incomes of 
persons taxable thereunder received or accrued on and after January 1, 1935. 
(Sections 1 and 36.) 

It will be obvious that space limitations do not permit a comprehensive 
analysis of the Act and it will be the aim of the writer, therefore, merely to call 
attention to those provisions and requirements which seem to be of present 
practical interest. 

Among the questions which may reasonably be expected to be present in the 
minds of those who have not had occasion to examine the Act with care are the 
following : 

1. Who are subject to the tax? 

Who must file returns? 

When and where must the returns be filed? 
When must the tax be paid? 

What income is subject to the tax? 

What exemptions or credits are allowed? 
What are the rates of tax? 


DS Fee Ye 


An attempt will be made to answer these questions, but not necessarily in 
the order of their statement. 


TAXABLES 


The tax applies to individuals, fiduciaries, estates and trusts. [Section 
2(b).] It is imposed on the entire net income of residents of California, and 
upon the net income of every non-resident which is derived from sources within 
this State. (Section 5.) The word “resident” includes every natural person 
domiciled in the State of California and every other natural person who maintains 
a permanent place of abode within this State or spends in the aggregate more than 
six months of the taxable year within this State. The term “non-resident” 
includes every natural person other than a resident. [Section 2(k).] 

The statutory definition of the word “resident” has, however, been construed 
by the Attorney General as merely creating a presumption as to residence which 
may be rebutted by competent and satisfactory proof of an actual domicile else- 
where.* The Attorney General has also construed the words “from sources 
within this State” as applied to the taxation of non-residents.** He holds that 
it includes income from property located in this State. If, however, the property 
consists of intangibles, 7. e¢., stocks, bonds, notes, etc., which do not have a 
business situs in this state, the interest and dividends received therefrom by non- 
residents of this State, except non-residents of the United States, are held not to 
be derived “from sources within this State.” With respect to interest and 
dividends received by non-residents of the United States from California obligors 
and California corporations, such income is held by the Attorney General to be 
taxable if the securities are located in this State. 





*Opinion of the Attorney General to the Administrator of the Personal Income Tax 
Act, No. 10162, September 11, 1935. 
; **Opinion of the Attorney General to the Administrator of the Personal Income 
Tax Act, No. 10207, September 13, 1935. 








Los Angeles Bar Association Bulletin 





VOL. 11 JANUARY 23, 1936 No. 5 





Official Publication of the Los Angeles Bar Association. Published the third Thursday of 


each month. Entered as second class matter August 8, 1930, at the Postoffice 
at Los Angeles, California, under the Act of March 3, 1879. 





LOS ANGELES BAR ASSOCIATION 
(City and County-—Organized 1888) 


Secretary’s Office: 1126 Rowan Bldg., Los Angeles. Telephone VAndike 5701 


OFFICERS 
Joe Criwer, Jr., President T. W. Rosinson. Treasurer 
E. D. Lyman, Senior Vice-President Jack Harpy, Secretary 
Loyp Wricut, Junior Vice-President J. L. Evxins, Executive Secretary 
TRUSTEES 
Frank B. BELCHER JosepH SMITH 
ARNOLD PRAEGER eS Rn pawagd ae A. Bowen Newton M. Topp 
ALLEN W. ASHBURN a ae = aes Burt L. Wix 
BULLETIN COMMITTEE 
Birney DonnELL, Chairman Cuartes R. Bairp Jack Harpy 
Ewett D. Moore, Vice-Chairman Herman F. SEtvin A. A. McDoweELi 
Avucustus F. Mack CyHaries E. SHARRITT 
Business Office Editorial Office 
241 EAST FOURTH STREET 511 Citizens National Bank Bldg. 
TRinity 5206 TRinity 0274 








What Would Your Answer Have Been? 


HE following questions and answers were extracted from the examination 
papers at a recent Michigan Bar examination: 


Question involved enforceability of infant’s executory contract to 
marry accompanied by seduction in reliance thereon. Applicant thought 
the contract could be enforced because of partial performance. 

= 


In holding against liability of a vendor for misrepresenting im- 
portant facts relating to the land sold—applicant said: “And while 
this is no ordinary puffing—about all the defendant actually did was 
to lie about it.” 

x * x 

In treating of a divorce question where the husband was charged 
with adultery but the wife, unknown to the husband had likewise been 
guilty of adultery—applicant said: “As a pure matter of barber-shop 
law—what he didn’t know didn’t hurt him.” 


* 
Another applicant said: “The decree should be for the husband— 
one act of adultery on his part is not sufficient.” 
SS 


In Constitutional Law one applicant defined the system of “Checks 
and balances” as that which enabled the President of the United States 
to check over the accounts and balances of the government to see which 
way it was running. 

* * x 

Another remarked that the trouble with that system was “too many 

checks and no balances.” (FRom Detroir QUARTERLY) 
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RETURNS 


Every person taxable under the Act must make a return if having a net 
income of $1000 or over, if single, or if married and not living with husband or 
wife, or having a net income of $2500 or over, if married and living with husband 
or wife, or having a gross income of $5000 or over, regardless of the amount of 
net income. A husband and wife living together and having an aggregate net 
income of $2500 or over, or an aggregate gross income of $5000 or over, must 
each make a return, or the income of each must be included in a single joint 
return. (Section 3.) 

Great care should be exercised—especially where there is any serious 
question as to the correct amount of net income—in determining whether to file 
separate returns or a single joint return, for the election becomes binding after the 
final date for filing. McIntosh v. Wilkinson, 36 F. (2d) 807. Contrary to the 
contention of the Commissioner of Internal Revenue, however, the Circuit Court 
of Appeals, 9th Circuit, has recently held that the liability for tax on a joint 
return is not joint and several, but is proportionate only. Cole, Executrix v. 
Helvering, decided December 20, 1935, C. C. H. 1935 Tax Service, Vol. 3, Par. 
9035. 

Every fiduciary (except a receiver appointed by authority of law in pos- 
session of a part only of the property of an individual) must make a return 
for the individual, estate or trusts for which he acts unless the income is less 
than the statutory amount. In the cases of estates and trusts, returns must be 
filed if either the net income is $1000 or over or the gross income is $5000 or 
over. Any fiduciary required to make a return is subject to all the provisions of 
the Act which apply to individuals. (Section 4.) 


TIME AND PLACE OF FILING RETURN AND PayING TAx 


The return must be filed on or before April 15th, except where the return 
is made on the basis of a fiscal year, in which case it must be filed on or before 
the 15th day of the fourth month following the close of the fiscal year. The 
return is filed with the Bank and Corporation Franchise Tax Commissioner, who 
is charged with the administration of the Act, and who is authorized to establish 
branch offices throughout the State. (Sections 13 and 32.) 

The tax is payable on the 15th day of April following the close of the 
calendar year, or, if the return is made on a fiscal year basis, on the 15th day 
of the fourth month following the close of the fiscal year. The taxpayer may 
elect to pay the tax in three equal installments: April 15, August 15. and 
December, 15, or, if the return is made on a fiscal year basis, on the 15th day 
of the fourth, eighth and twelfth months, respectively, following the close of the 
fiscal year. (Section 14.) 


RATES AND EXEMPTIONS 


At the time the income tax bill was pending at Sacramento, newspaper ac- 
counts gave the impression that the California tax would be equal to a fractional 
part of the federal income tax. This is not the case—the California statute sets 
up its own rate structure.* 

The rates are graduated from 1% upon “net incomes” not in excess of 
$5000 to 15% upon that portion of a net income which is in excess of $250,000. 
(Section 5.) 

The term “net incomes” in this connection means [Section 5(a)] the amount 
in excess of the credits against net income provided by Section 10, which are the 
same as under the federal income tax law, namely, a personal exemption of 





*This is necessarily so; the Federal Government cannot tax the interest from the 
bonds of the State of Michigan, for example, whereas there is no legal impediment to 
California’s doing to. On the other hand, the Federal Government can, and does, tax 
the salaries of its own employees, whereas California cannot do so. 
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$1,000 for a single person, $2,500 for a head of a family or a married person 
living with husband or wife, and a credit of $400 for each dependent. Where a 
husband and wife make separate returns, rather than a single joint return, the 
$2,500 exemption may be taken by either or divided between them. (Sec. 10.) 

The remainder of this article will be devoted to a brief outline of some of 
the substantive and procedural provisions of the Act. 

Generally speaking—but with important exceptions—the California statute 
follows the comparable provisions of the federal Revenue Act of 1934. 

Section 2 contains definitions of the terms used in the statute, and in general 
adopts the definitions contained in Section 801 and other sections of the Revenue 
Act of 1934. Section 2(0) defines the words “personal holding company” in 
language which is substantially identical with that of Section 351 of the federal 
statute. But the treatment of a “personal holding company” is vitally different 
under the California statute. The federal act, Section 351, recognizes a “personal 
holding company” as a separate legal entity and taxes it as a corporation, the 
difference between the tax on such a corporation and a corporation not so classi- 
fied being in the higher rates of tax imposed, in some cases, on the income of a 
personal holding company. The California act, however, expressly provides in 
Section 34 that for the purpose of the act a personal holding company, whether 
or not organized under the laws of this State, shall not be recognized as a legal 
entity separate and distinct from the shareholders thereof. Any such company 
having more than one shareholder shall be deemed a partnership. 

Under Section 6 the words “net income” are defined as the gross income 
computed under Section 7 less the deductions allowed by Section 8. 


, 


Section 7 defines “gross income” in much the fashion of the federal statute, 
Section 22, except that the California act, unlike the federal act, makes no at- 
tempt to tax the compensation of Presidents of the United States or of the 
judges of the courts of the United States taking office after June 6, 1932. On 
the other hand, the State act expressly taxes the compensation of officers and 
employees of the State and its political subdivisions. 

Section 7(b) follows in large measure Section 22(b) of the federal act in 
the enumeration of items which are not to be included in gross income and are 
exempt from taxation. The important difference is in the treatment of interest 
from “tax exempt” obligations. Section 7(b) (6) exempts income which this 
State is prohibited from taxing under the Constitution or laws of the United 
States or under the Constitution of this State. 

The Attorney General has ruled that there can be no tax upon the income 
from bonds of the State of California or its political subdivisions issued subse- 
quent to November 4, 1902, the date of adoption of Section 134 of Article XIII 
of the State Constitution.* The same opinion rules with respect to income from 
obligations of Territories and Possessions of the United States (held taxable) and 
of the District of Columbia (held not taxable) and with respect to interest on 
postal savings accounts and dividends from production credit corporations and 
associations, banks of cooperatives and Central Bank for Cooperatives (held 
taxable). 

With respect to distributions by a corporation to its shareholders, the Cali- 
fornia statute follows the federal act, and the same is true as to the computation 
of gains and losses on the sale or other disposition of property. 

Section 7(b) sets up a rule that is necessarily peculiar to the State act— 
it provides that in the case of taxpayers other than residents the gross income 
includes only the gross income from sources within this State. Gross income 


*Opinion of the Attorney General to the Administrator of the Personal Income 
Tax Act, No. 10162, September 11, 1935. 


(Continued on Page 113) 
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Bar Association Officers for 1936 


Edward D. Lyman Chosen President---Loyd Wright and 
Frank Belcher Chosen Vice-Presidents 


HE membership of Los Angeles Bar Association expressed their approval of 

Edward D. Lyman as 1936 President, by casting 840 votes for him in an 
uncontested election of officers 

Mr. Lyman is known throughout the state and nation as a lawyer, and for 
his executive ability. He is popular and well liked by the lawyers of the com- 
munity. The members of the Association may confidently look forward to a 
successful year under his administration. 

Mr. Loyd Wright was elected Senior Vice-President, and Mr. Frank Belcher 
was elected Junior Vice-President by a vote comparable to that received by the 
President. 

The trustees elected from the active membership of the Association were: 

Allen W. Ashburn, Herbert Freston, Ewell D. Moore, Herman F. Selvin. 

The trustees elected from the affiliated membership were: Walter Dunn, 

San Gabriel Valley Bar Association, and Vernon Spencer, Inglewood Bar As- 
sociation. 

The ballots were counted on January 15, 1936, by a Special Committee ap- 
pointed by President Crider. A full report of the Committee appears below. 


TO THE PRESIDENT AND BOARD OF TRUSTEES, 
LOS ANGELES BAR ASSOCIATION. 

The Special Committee which was appointed by President Joe Crider, Jr., 
to canvass the ballots cast for the election of officers and trustees of Los 
Angeles Bar Association for the respective officers voted upon, begs leave to 
submit the following report: 

The office of the Association reports that 1850 ballots were mailed to the 
members, 872 ballots were voted and returned, of which number 14 were dis- 
qualified and not counted. The result of the vote was as follows: 


858 Ballots Were Counted. 


TOR PREstrpan 2. |. tee a ee 840 
Seattersd wotes. sino G Cams. gin ce hihi dns 6 
FOR SENIOR VICE-PRESIDENT—Loyd Wright..........0..2.0..0.0000cesceeeeee: 831 
Seattered votes atmctigg 4 Carin nnn nance sik se ciscscinessnnscdccntacsnscasnasonions 4 
FOR JUNIOR VICE-PRESIDENT—Frank Belcher..........0..0000000000..ee 828 
Seattered voted asvicmgs 5 Cure ate ee. ncn cise cscs sctescssgecces teascecnsoescosntcigs 5 


For Trustees From Active Members of Association: 


BEET WU. Pee eesti eens Se RIES MRCS, TP 828 
Scattered votes among 2 candidates............ a ie aks on gle eS ae 
gh ee MR yA a gS | | Gn ee cee me are RES aR en MOM eee Pc. na: 826 
Semttered. votes amromm 4 came ne ncacbsaccbssccnste cise cccscicecsesccsestscicdenesencsccass 4 
Be ee ai intercede ok ee nee = 
SICMELETER VOLES AMIOME FS CAOMGIGRTEE. 5a. nce cccccccccssecdeccsecasssvaceccsocsecsane 
I, ey ea anaes ni sasinciity geass dvaperona eatad oaacaeels deeipatize Ri 
Scattered votes among 7 candidates....0....0...............ssecccceeseeeeeeoeee Rv 7 
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For Trustees From Affiliated Members of Association: 


CR OES ee sl Pe ane ee nee bo NaN ee MeN eee OTR AE UDI or 733 
mmm: wees, momma: BS OS aii i ccc ccs edscieerdeesl 
SR, IE ECs ae eee SEL Ee Le Se eae 714 


Scattered votes among 4 candidates..... 


Respectfully submitted, 


E. AVERY CRARY, LAWRENCE E. DRUMM, 
JOHN J. FORD, FORD HARRIS, JR., 
KENNETH N. CHANTRY, ERNESTINE STAHLHUT. 


From the Affiliated Members of the Association: 
Newton Todd, Long Beach Bar Association, and Burt L. Wix, Glendale 
Bar Association. 


Installation of the new officers will take place at the annual meeting, to be 
held Thursday, February 27, 1936. 


The other members of the Board of Trustees who will serve during 1936 are: 


From the active members of the Association: William A. Bowen, T. W. 
Robinson, Rex Hardy and Joseph Smith. 





For Legal Firms 


A complete suite, especially de- 
signed for beauty, efficiency and 
economy — with modern sound- 
proofing and panelled walls. 


Ready for immediate occupancy. 


Many prominent legal groups are 
enjoying prestige as tenants of the 
I. N. Van Nuys Building—in the 
heart of the financial district and 
convenient to all Courts. 


One hour free parking in the 
building garage to clients of ten- 
ants. 

. 4 


I. N. Van Nuys Building 


7th and Spring 


LAWRENCE BLOCK, Rental Agent 
Room 409 Trinity 1488 
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A. B. A. Professional Ethics Committee 


Renders Opinion that Expression of Views on Validity of Legis- 
lation and Offering to Render Legal Services Without 
Charge is Not Unethical. Issues Involved Transcend 
Range of Professional Ethics 








HE American Bar Association’s Committee on Professional Ethics and 

Grievances has rendered its Opinion upon the requests made by members of 
the Association, pursuant to Article VIII, Section 13(b) of the Association By- 
laws, for an opinion as to the propriety of certain activities of the National 
Lawyers’ Committee affiliated with the American Liberty League. The members 
of the Association’s Committee are Colonel Robert T. McCracken, of Philadelphia, 
Pennsylvania, chairman; Former Supreme Court Justice Arthur E. Sutherland, 
of Rochester, New York; Ex-Senator George Martin, of Catlettsburg, Kentucky ; 
Senior United States Circuit Judge Orie L. Phillips, of Denver, Colorado; 
Judge James F. Ailshie, of the Idaho Supreme Court; Philbrick McCoy, of Los 
Angeles, California, counsel for The State Bar of California; and Dean Herschel 
W. Arant of the Ohio State University Law School, secretary. 

Mr. Carl N. Davie, of Atlanta, Georgia, who has been a member of the 
Association in good standing since 1923, addressed a communication to the 
Association, under date of September 25, 1935, which set forth the following 
excerpt from a press dispatch appearing in the Atlanta Constitution of Septem- 
ber 20, 1935: 


“LIBERTY LEAGUE PLANS FREE LAWYER SERVICE 


“Anyone Who ‘Bucks’ New Deal to Get 
Counsel Without Charge. 


“Washington, Sept. 19—(UP). A vast ‘free lawyer’ service for 
firms and individuals bucking New Deal laws on constitutional grounds 
was an indicated aim of the American Liberty League as its legal talent 
today found the National Labor Relations Act unconstitutional. 


“President Jouett Shouse said the league was considering legal 
defense aid for persons and companies unable to finance litigation over 
New Deal laws which are found by the league’s lawyers to be un- 
constitutional. 


“Such action by the league would be similar to that of the Civil 
Liberties Union, which supplied lawyers for the defense in the Scotts- 
boro negro assault case.” 


QUESTIONS PROPOUNDED 


Concerning the contents of this press dispatch, Mr. Davie propounded to the 
Association the following questions, and asked the opinion of the Association’s 
Committee on Professional Ethics and Grievances concerning them: 


“1—Is not such an advertisement encouraging litigation which is not only repre- 
hensible according to the ethics of the profession, but which also violates the criminal 
provisions of the statutes in nearly every state in the Union? 

“2_-With what grace can those of us who are engaged in similar litigation charge 
fees when our clients by such widespread advertisement are advised that they can get 
such legal advice and such legal defense free of charge, and under such circumstances 
do you think we could ever collect from our clients fees commensurate with the work 
we are required to do? 

“3—Don’t you think it should be the business of the Association to repudiate such 
tactics, such advertisements, and that even if the lawyers who have formed an 
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organization similar to the ‘Civil Liberties Union,’ are of prominence and eminence 
in the profession?” 

Under Section 13(b) of Article VIII of the Association’s By-laws, Mr. 
Davie as a member of the Association was entitled to submit such an inquiry 
to the Association and its Committee. Upon its receipt by the Secretary of the 
Association, it was by him duly referred to the Committee on Professional Ethics 
and Grievances. Other members of the Association asked the Association for 
information and opinion on the same subject. 

Under the practice of the Association and its Committee, such a com- 
munication and request fer opinion did not constitute or involve a “complaint” 
against members of the Association, did not involve a hearing or the filing 
of “charges,” and did not involve inquiry by the Committee as to the truth or 
accuracy of the statement of facts upon which the communication is based. 


DENIES STATEMENT QUOTED 


The Secretary of the Committee on Professional Ethics and Grievances com- 
municated informally with the Chairman of the National Lawyers’ Committee 
referred to in Mr. Davie’s communication, and invited that group of lawyers 
or its Chairman to submit to the Committee on Professional Ethics and Griev- 
ances any statement or information it saw fit as to the matters to be considered. 
Concerning the statement quoted by Mr. Davie from the press dispatch in the 
Atlantic Constitution, the Chairman of the National Lawyers’ Committee of the 
Liberty League wrote to the Association as follows: 


“No such statement was ever authorized by the National Lawyers 
Committee or any member thereof and I am authorized by Mr. Jewett 
Shouse to say that he did not make the statement above quoted and 
attributed to him and that he has never made or authorized any state- 
ment inconsistent with the statement of the Hon. James M. Beck here- 
after referred to. 

“Hon. James M. Beck of our Committee in his radio address on 
October 16, 1935, said: 

“*They (The National Lawyers Committee) have expressed, and 
will continue to express their judgment from time to time as to the 
validity of legislation, and if and when any American citizen, however 
humble, is without means to defend his constitutional rights in a court 
of justice, one or more of these lawyers will, without any compensation 
from any source, defend the rights of the individual, and in this way 
carry out, in the most effective way, their oath to support, maintain and 
defend the Constitution.’ ”’ 


The Committee was later requested to render an opinion upon the pro- 
priety of the statement made in Mr. Beck’s radio address. At a regular meeting 
held in Columbus, Ohio, on November 15-17th, the Committee rendered the fol- 
lowing opinion: 


Opinion 148 


Organization by lawyers and expression of their views on public questions, 
including the validity of legislation, ts not unethical. 

Offering publicity to render legal services without charges to citizens who 
are unable to pay for them is not unethical. 

A number of members of the American Bar Association have requested the 
opinion of the Committee upon the following facts: 

An association has been organized under the title of the American 
Liberty League. One of the adjuncts of that Association consists of a 
group of lawyers known as the National Lawyers Committee, presently 
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fifty-eight in number and including prominent counsel from various cities 
and towns throughout the United States. Under date of October 25 
one of these attorneys, in a radio address, while describing the work of 
the Committee which had just published an opinion as to the consti- 
tutionality of the National Labor Relations Act, made the following 
statement : 

“If and when any American citizen, however humble, is without 
means to defend his constitutional rights in a court of justice, one or 
more of these lawyers will, without any compensation from any source, 
defend the rights of the individual.” 


The question propounded is whether or not this statement with its im- 
plications offends any of the Canons of Ethics of the American Bar Association. 

The Committee’s opinion was stated by Mr. McCracken, Messrs. Sutherland, 
Martin, Arant, Ailshie and McCoy concurring. The Honorable Orie L. Phillips 
was absent and did not participate. 

In the view of the Committee, the question involves more than the mere offer 
contained in the foregoing excerpt from the address. It comprises a considera- 
tion of the proposed functioning of the National Lawyers Committee, which, as 
described in the foregoing address and in a number of pamphlets circulated by 
the American Liberty League consists in the main of two proffers of service, 
(a) the preparation and dissemination from time to time of opinions upon 
legislation as the same is enacted by the Congress or perhaps the legislatures of 
the several states with particular reference to the constitutionality of such 
legislation, and (b) voluntary defense of American citizens unable financially 
to retain counsel when such citizens believe their constitutional rights to be 
imperilled by such legislation. 

The right of citizens to organize and to give expression to views which they 
entertain upon public questions is one of the inalienable rights which Americans 
enjoy, and lawyers enjoy that right as citizens in common with their fellow 
men. The Committee on Professional Ethics and Grievances of the American 
Bar Association expresses no opinion as to the soundness of the conclusions 
reached by the National Lawyers Committee of the American Liberty League that 
the National Labor Relations Act is unconstitutional, but we do affirm that 
lawyers thus associated have the right to express their views in that way. Voltaire 
said, “I wholly disapprove of what you say, but will defend to the death your 
right to say it.” 

Moreover, in upholding their right to organize and express and promulgate 
their views we need not assume that these lawyers are actuated solely by 
altruistic motives. It would be extraordinary indeed if some of the lawyers 
in the list do not have some clients whose rights may be adversely affected by 
the legislation which the lawyers condemn, but their right to organize and 
declare their views cannot for that reason be denied, and no ethical principle 
is thereby violated. 

The subject discussed is one the importance of which can hardly be over- 
estimated, and it is well that it can be discussed with the dignity and learning 
and strength which characterize the publications which have been brought to our 
attention. 

With equal assurance we uphold the right of lawyers and others who are 
in agreement with the policies set forth in the legislation complained of, to or- 
ganize and express themselves. Lawyers, farmers and mechanics alike enjoy 
the right of free speech and a free press and the right peaceably to assemble 
and petition the government for a redress of grievances. 

The second question divides itself into two sub-heads (1) the rendering 
of services of the Committee or of the members thereof without compensation 
in defense of American citizens who believe their constitutional rights to be 
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imperilled by any legislation, and (2) the publication of a proffer of such 
service by radio broadcast, the distribution of pamphlets, or otherwise. 

As to the first of these questions there would seem to be no doubt. The 
defense of indigent citizens, without compensation, is carried on throughout the 
country by lawyers representing legal aid societies, not only with the approval, 
but with the commendation of those acquainted with the work. Not infrequently 
services are rendered out of sympathy or for other philanthropic reasons, by in- 
dividual lawyers who do not represent legal aid societies. There is nothing 
whatever in the Canons to prevent a lawyer from performing such an act, nor 
should there be. Such work is analogous to that of the surgeon who daily 
operates in the wards of the hospitals upon patients free of charge—a work 
which is one of the glories of the medical profession. 

As to the second question, consideration must be given to the effect upon it 
of two of the Canons of Ethics of the American Bar Association: Canon 27 
provides that there shall be no solicitation of business by newspaper advertising 
or touters or otherwise. Canon 28 provides that it is unethical to stir up litiga- 
tion or strife. In the opinion of the Committee, this proffer of service, even 
when broadcast over the radio, or tendered through the circulation of printed 
matter to the general public, offends neither of these Canons. The Canon pro- 
scribing the solicitation of business is aimed at commercialization of the pro- 
fession. It announces the principle that the practice of the law is a profession 
and not a trade, and that the effort to obtain clients by advertisment is beneath 
the dignity of the self-respecting lawyer. It has to do, moreover, with the 
effort to obtain remunerative business,—the endeavor to increase the lawyer’s 
practice with the end in view of enlarging his income. It certainly was never 
aimed at a situation such as this, in which a group of lawyers announce that 
they are willing to devote some of their time and energy to the interests of 
indigent citizens whose constitutional rights are believed to be infringed. 


Nor is there any fair interpretation of Canon 28 which may be said to be 
offended by this proposal. It will be noted that the offer made in the address 
is to defend citizens against threatened infringement of their constitutional 
rights. So far as we are able to anticipate, no substantial increase of litigation is 
likely to result from the expressed willingness of these men to serve in such 
capacity. All that they have offered is their experience and skill “if and when 
any American citizen, however humble, is without means to defend his con- 
stitutional rights in a court of justice.” The Committee is unable to see anything 
unethical or improper in such a course. Our view finds support in Jn re Ades, 


6 Fed Supp. 467. 


This opinion is written with full knowledge of the controversial questions 
involved; of the tremendous issues which are now before the American people 
and in which the American Liberty League and the National Lawyers Commit- 
tee are vitally interested on one side. It is the opinion of the Committee that 
circumstances such as these render it wholesome and beneficial that there should be 
free interchange of views and public expression of opinion by those best versed 
in the topics concerned. This group has organized and appears on the one 
side; a similar group may well organize and function on the other . side. 
Such an eventuality is more to be desired than feared. So long as the rights of 
the public are entrusted to those best able to serve them by reason of their skill, 
experience and high motive, the public will be well served. A nation is at its 
safest when its most eminent citizens are imbued with sufficient patriotism to 
interest themselves in the public welfare, even at great sacrifice to their private 
affairs. 

Consideration of the public addresses, interviews and correspondence relating 
thereto, which have been submitted to this Committee, convinces us that the 
issue raised is one of conflicting theories and philosophies of government under 
the federal constitution. 
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John Marshall and Roger B. Taney— 
Two Great Chief Justices 


By Fred N. Arnoldy, of the Los Angeles Bar 


WO great figures loom in the history of the United States Supreme Court, 

that august tribunal which today is the focal point toward which the eyes of 
the nation are directed. Together they presided over its destinies for a continuous 
span of 63 years, covering that eventful period from 1801-1864. John Marshall 
served as Chief Justice for 35 years. His immediate successor, Roger B, Taney, 
for 28 years. Each played an important part in establishing the Supreme Court 
of the United States in its position of dignified power. Each was a great Chief 
Justice, and each is entitled to an honored place in the history of our country. 

In this year which simultaneously marks the Centennial of Marshall’s death, 
and the Centennial of Taney’s nomination as Chief Justice, it is appropriate 
that we reflect upon their achievements. 

Marshall stands out in history as the greatest of all our Chief Justices. He 
it was who for the first time, in Marbury vs. Madison, asserted the power of 
the Federal Courts to declare an Act of Congress unconstitutional. Thus did the 
Supreme Court of the United States become charged with its great responsibility 
as the ultimate guardian and protector of the Constitution. Not during Marshall’s 
long incumbency as Chief Justice, and not until near the end of Taney’s in- 
cumbency, in the Dred Scott case, did the Supreme Court of the United States 
again declare an Act of Congress unconstitutional. But these two precedents 
firmly intrenched the Supreme Court in the power, thereafter more frequently 
exercised, which makes it stand out as unique among the tribunals of the world. 
There are those versed in the history of our country who assert that were it not 
for the early precedent established by John Marshall that power might have been 
lost to the Supreme Court and that Court might today be but the shadow of its 
reality. 

Marshall's dominant purpose was to build “a Union strong and great.” That 
purpose had its roots in his participation in the trials and sufferings of Washing- 
ton’s army of struggling patriots. Impressed with the need of a strong and 
efficient central government, Marshall labored consistently to that end. In doing 
so his trend was inevitably, and perhaps to some extent unconsciously, in the 
direction of an over-extension of Federal powers. This trend was manifested 
chiefly in decisions holding State legislation to be unconstitutional. 

Taney aided in restoring a proper balance between Federal and State powers. 
During the first term of his incumbency as Chief Justice three important cases, 
originally argued before Marshall and in which Marshall held contrary views, 
were decided in favor of the rights of States. In one of them Taney uttered 
these memorable words: 

“We cannot deal thus with the rights of States and by legal in- 
tendments and mere technical reasoning take away from the States 
any portion of the power over their own internal police and improvement 
which is so necessary to their well-being and prosperity.” 

But Taney nevertheless yielded to the National Government the full measure 
of the powers delegated to it under the Constitution. As a great historian has 
well said: 

“To Taney, the paramountcy of the National Government within 
the sphere of its competence was of equal but no greater importance 
than complete maintenance of the reserved sovereignty of the States.” 
Just as he in the beginning of his career as Chief Justice aided in restoring 

the balance in favor of the rights of States, so also near its end, in the Booth 
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cases, he upheld the dignity of the Federal power against State interference in 
these emphatic words: 
“Nor can it be inconsistent with the dignity of a sovereign State to 
observe faithfully, and in the spirit of sincerity and truth, the compact 

in which it voluntarily entered when it became a State of the Union. 

On the contrary, the highest honor of sovereignty is untarnished faith.” 

Comparison of Marshall and Taney does not detract from the stature of 
either. The impartial mind perceives here two great figures in the history of 
our Supreme Court, though instinctively yielding to Marshall his just pre- 
eminence. In the full fruition of their joint labors the work of each complements 
that of the other. As one biographer correctly observed three decades since: 
“It is largely to the genius of these two great Chief Justices that an inde- 
structible Union of indestructible States is due.” 

Marshall, the master builder, welded the States into an efficient union. 
Taney, while ready to uphold the national power within its sphere, jealously 
guarded the reserved powers of the States. The composite result of the joint 
labors of Marshall and Taney was thus recognized by Taney’s immediate suc- 
cessor, Chief Justice Chase, in Texas vs. White, wherein he declared: “The 
Constitution in all its provisions looks to an indestructible Union composed of 
indestructible States” and that “the perpetuity and indissolubility of the Union 
by no means implies the loss of distinct and individual existence, or of the 
right of self-government, by the States.” 

That doctrine still rings clear in the more recent pronouncements of the 
Supreme Court. Marshall and Taney in their joint labors laid a secure founda- 
tion for our Constitutional edifice. 
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California Personal Income Tax Act of 1935 
(Continued from Page 102) 


from sources within and without the State is to be allocated and apportioned 
under rules and regulations to be prescribed by the Commissioner.* 

Section 8 specifies the allowable deductions from gross income. 8(a) pro- 
vides for apportionment and allocation of expenses connected with the produc- 
tion of income not taxable under this Act, and prohibits the deduction of such 
expenses. A similar limitation is placed by 8(b) on deduction of interest on 
indebtedness. 8(c) provides for deduction of certain taxes, expressly excluding, 
inter alia, income taxes paid to the United States. 

The provision for deduction of losses sustained during the taxable year and 
not compensated for by insurance or otherwise [8(d)] is similar to, but not 
identical with, 23(c) of the federal act. 

As in the case of the federal act, the California statute limits deductions for 
losses from wagering transactions to the amount of the gains from such trans- 
actions. [Section 8(e).] Both statutes contain similar provisions allowing 
deductions for bad debts, and depreciation and depletion [Sections 8(i) and (j) | 
and both acts disallow losses from “wash sales.” [Section 8 (g).] 

The California act puts a limitation on the deduction of “charitable con- 
tributions,” so-called. Such deduction is allowed, in the case of a taxpayer other 
than a resident, only as to contributions or gifts to corporations or associations 
incorporated by or organized under the laws of this State or to the vocational 
rehabilitation fund authorized by Section 12 of the World War Veteran’s Act, 
1924, or to this State or any political subdivision thereof for exclusively public 
purposes. [Section 8(1).] 

8(n) contains a general limitation on deductions to a taxpayer other than a 
resident. 

In the express enumeration of items which are not deductible, Section 9 
follows Section 24 of the federal law, including the provision denying a deduction 
for losses from sales or exchanges of property between members of a family or 
between an individual and a family corporation. 

The State act, like the federal one, permits a taxpayer to report gain from 
certain sales on the installment basis. (Section 11.) Here again, as in the mat- 
ter of choosing between a joint return and separate returns, care must be ex- 
ercised at the time the return is filed in determining whether or not to report 
a gain on the installment basis. In Sylvia S. Strauss v. Commissioner of In- 
ternal Revenue, decided December 31, 1935, the Board of Tax Appeals, three 
members dissenting, held that the taxpayer, having filed an original return for 
the year 1929 and included therein the entire gain resulting from the sale of 
real estate, was not entitled to have her tax liability computed upon the install- 
ment basis as shown by an amended return subsequently filed. 31 B. T. A. 


No. 125. 


The taxation of income of estates and trusts is too complicated a subject to 
be discussed in an article of this character. Section 12 should be studied by 
anyone whose advice is sought with respect to this subject. 

The act imposes.a 25% penalty for late filing of a return except where it is 
shown that the delay was due to reasonable cause and not due to willful neglect. 
(Section 15.) Where a taxpayer, upon notice and demand by the Commissioner, 
fails or refuses to file a return, the Commissioner is authorized to compute and 
levy the amount due from any available information, and in such case 50% of 
the tax shall be added. (Section 15.) 

Deficiencies bear interest at the rate of 6% per annum. If any part of a 
deficiency is due to negligence, or intentional disregard of rules and regulations 





*These Regulations have not been issued at the date of this writing. 
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but without intent to defraud, a penalty of 5% of the total amount of the de- 
ficiency is assessable. Where any part of a deficiency is due to fraud with intent 
to evade tax, the penalty is 50% of the total amount of the deficiency. 

Where a tax is not paid when due, it bears interest at the rate of 1% per 
month, except when an extension has been granted, in which case the interest 
is at the rate of 6% per annum. Where an extension has been granted, and the 
tax and interest thereon are not paid in full prior to the expiration of the period 
of extension, then interest begins to accrue on any unpaid portion at the rate of 
1% per month. (Section 15.) 

The Commissioner is authorized to require a taxpayer to file a supplementary 
return and every taxpayer required by the Federal government to file a sup- 
plementary return automatically becomes obliged to file a supplementary return 
to the State. (Section 17.) 

The Commissioner is also authorized to make jeopardy assessments where 
he believes that the assessment or collection of the tax will be jeopardized by 
delay. (Section 18.) 

As under the federal act, a partnership, though required to file a return, is 
not taxable as such, the individual members of a partnership being required to 
include their distributive shares in their respective gross incomes. (Section 22.) 

A credit is allowed in certain cases for taxes paid other states. A resident of 
California, who has become liable to income tax to another state or country 
upon income derived from sources without this State, and subject to taxation 
by California, is entitled to a credit against the tax payable to California of 
the amount of income tax so paid by him to the foreign jurisdiction. There is 
a limitation on the amount of such credit, however, in that it may not exceed 
such proportion of the California tax as the income subject to tax by the other 
jurisdiction bears to the taxpayer’s entire income taxed by California. 

Where a non-resident of California has become liable to income tax to the 
state or country where he resides upon income derived from sources within this 
State and taxable under the California act, he may have a credit against the 
California tax of that proportion of the tax payable to the state or country of 
his residence that the amount of income taxed by California bears to the entire 
income taxed by the jurisdiction of his residence. This credit is not allowed 
with respect to income taxed by California which is exempt from taxation under 
the laws of the other state. And the credit is allowable only if the laws of 
the foreign jurisdiction allow a substantially similar credit to residents of Cali- 
fornia. (Section 25.) 

The Statute provides that no final account of a fiduciary shall be allowed 
by the probate court unless such account shows, and the judge finds, that all 
taxes imposed under this act on the fiduciary have been paid or, where not yet 
payable, have been secured by bond, deposit or otherwise. But the Commissioner 
may agree upon the amount of such taxes, and payment in accordance with such 
agreement shall be full satisfaction of the taxes to which the agreement relates. 
(Section 26.) The Attorney General has ruled that in cases where the gross 
income is less than $5000 and the net income is less than $1000 no return or 
certificate is required, and that it would be competent for the Superior Court 
having jurisdiction of the estate to enter an order that no state income tax is 
due or payable and thereafter to issue a final decree of distribution.* 

The act expressly makes it unlawful for any person to agree directly or in- 
directly to pay or assume or bear the burden of any tax payable under the pro- 
visions of this act; and the act makes any such contract null and void and pro- 
hibits enforcement thereof by any court. It would seem clear that this provision 


*Opinion of the Attorney General to the Personal Income Tax Department, No. 
10089, July 25, 1935. , 
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cannot be applied to contracts executed prior to the approval of the act. (Sec- 
tion 27.) 

The statute expressly provides that every tax imposed thereby, and all in- 
creases, interest and penalties thereon, shall become, from the time it is due and 
payable, a personal debt, from the person liable to pay the same to the State 
of California. (Section 29.) 

Section 30 provides that any person who, with or without fraudulent intent, 
fails to pay any tax or to make, render, sign or verify any return, or to supply 
any information, within the time required by or under the provisions of the act, 
shall be liable to a penalty of not more than $1000. Any person who makes, 
renders, signs or verifies any false or fraudulent return or statement, or supplies 
any false or fraudulent information, is not only liable to a penalty of $1000, but 
is also guilty of a misdemeanor and shall, upon conviction, be fined not to 
exceed $1000, or be imprisoned not to exceed one year, or both, at the discretion 
of the court. 


Section 33 imposes secrecy upon the Commissioner and his assistants and 
makes any breach thereof a misdemeanor. 

In addition to the foregoing, the act contains other provisions having to do 
with procedural matters, such as (1) protests against and appeals from the de- 
termination of deficiencies by the Commissioner; (2) filing of claims for refund 
and appeals from the Commissioner’s disallowance thereof; (3) actions against 
the State Treasurer to recover a tax which has been overpaid. (Sections 19, 
20, 21.) 

The proposed amendment of Article XIII, Section 11, of the California Con- 
stitution, which, if adopted, will repeal The Personal Income Tax Act of 1935, 
will, by its terms, “not affect liability for any tax or penalty levied, assessed or 
accrued at the date of such repeal, or any law for the collection thereof.” 
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Leaves From A Judge's Notebook 




















A Miscellany of Ideas Born of the Day's Work 


By William J. Palmer, Judge of the Superior Court, Los Angeles 





This article is a continuation of the series by Judge Palmer appearing in 
The Bulletin from time to time. 











XII. A Theory of Cross-Examination. 


When I was a student in law college, Earl Rogers, then in his prime, 
lectured to us on the art of cross-examination. It is my opinion that there never 
was a better cross-examiner than Rogers. This is the basic principle he laid 


down: 


“Never ask a question on cross-examination unless you know what 
the answer is going to be.” 


It is quite probable that Rogers himself adhered rather closely to the ad- 
vice he gave us. But he had the advantage of three things that are not com- 
mon in the practice of law; a generous fund for investigation made possible by 
the extreme seriousness of the client’s position, and histrionic ability, coupled 
with striking personality, that aided him greatly in getting the answer he sought. 

For everyday litigation, in the average run of cases, this basic principle must 
be modified somewhat. However, it involves elements of truth that can be 
called into service by every practitioner in every case. The Rogers’ principle 
rests on the fact that cross-examination always is dangerous. That is the reason 
for his caution against taking chances. Mitigating the rule somewhat, a sound 
principle, I think, can be stated thus: 














Never embark upon cross-examination without having a definite objective, 
and a justified belief in the probability of success that outweighs the risk. 







Such an objective, for instance, might be merely to emphasize a weak 
point in the witness’s story or a phase of it that is favorable to the cross- 
examiner's client. It might be to bring out facts not stated on direct examina- 
tion, believed to be known by the witness, and favorable to the cross-examiner’s 
client. It might be to lay the foundation for impeachment. It might be to show 
the witness's lack of familiarity with facts that he should know if he had told 
the truth on direct examination. It might be to take advantage of a witness’s 
inclination to say whatever he thinks will be most helpful to the party calling 
him, by decoying him into a mistaken thought in that respect. It might be to 
break up the continuity of a memorized and untruthful story, thus to bring 
out the witness’s confusion and inconsistency when called upon to meet an ap- 
proach for which he did not plan. It might be to emphasize some absurdity in 
the witness’s story. It might be to lead a dishonest witness to the telling of 
falsehoods that can be more easily disproved than those he told on direct ex- 
amination. And where the cross-examiner is satisfied that he holds a trump 




















ig in 








prime, 
e never 


he laid 
hat 


the ad- 
ot com- 
sible by 
coupled 
sought. 


le must 
can be 
»rinciple 
2 reason 
a sound 


bjective, 
isk. 


a weak 
e cross- 
-xamina- 
aminer’s 
to show 
had told 
witness’s 
y calling 
ht be to 
to bring 
t an ap- 
urdity in 
elling of 
irect ex- 


a trump 


LOS ANGELES BAR ASSOCIATION BULLETIN 117 








card, that he will be able to present clear, convincing evidence of the falsity of 
the witness’s story, a proper objective might be to let the witness emphasize his 
false statements by repetition. In no other case, does a skillful cross-examiner 
intentionally give a witness opportunity to repeat testimony unfavorable to the 
cross-examiner’s client. 


Good cross-examination was never more needed in the work of a court 
than now, and I feel that excellence in it should be encouraged. It seldom 
does the honest witness or his story any harm; and there is so much unreliable 
testimony as to urge a more general development of skill in the art of exposing it. 


XIII. A Dangerous Question. 


One of the most dangerous questions to put to a witness on cross-examination 
is “why?” I must confess experiencing a sort of waggish, inward chuckle when 
a situation such as I am going to illustrate develops in the examination of a 
witness : 

The witness is inclined to be talkative. Counsel, thinking he has the 
witness in a corner, asks him why he did a certain thing. The witness proceeds. 
He talks and talks. The examining counsel jumps to his feet, objects and moves 
to strike. The testimony is not responsive, he contends; it is hearsay, not the 
best evidence, irrelevant, incompetent and immaterial. 

The court replies: “You asked him for his reason; he is giving it to you. 
Objection overruled. Motion denied.” 


Then to the witness: “You may finish your answer.” 


In response to the question “why?”, a witness can cover a great deal of 
territory. It is rather common that a lawyer, after catching a witness in con- 
tradictory statements or testimony damaging to the cause of the party calling 
him, seeking to clinch the point then and there, calls upon the witness for an 
explanation. Usually it is the wrong thing to do. If the witness doesn’t succeed 
so well in the explanation, other counsel, on redirect examination, by questions 
skillfully put, often is able to bring forth a more plausible explanation. Isn’t it 
better to be quiet about your achievement until time for argument, hoping that 
neither the witness nor other counsel will think to attempt an explanation; then, 
with the presentation of evidence closed, to point out the weaknesses of the 
witness’s testimony ? 


XIV. One Way to Lose a Case. 


Rogers told us that he won nearly all his cases through his cross-examina- 
tion, rather than by the testimony. of his own witnesses. My service on the bench 
has increased my appreciation of the truth of that statement, for quite often I 
see a case fail through its own weakness in witnesses and their testimony rather 
than through the strength of the opposition. Now and then one notes the failure 
of a case built on a theory that requires the aid of unreliable testimony, which 
might have been won if the party had not sought so much and had proceeded 
honestly. 

The foregoing suggests a reason why, as a rule, I deem it a mistake of policy 
to first determine the question of liability in a negligence case before hearing any 
evidence as to amount of damages. There is no field of testimony that I now 
think of, wherein a litigant seems to be more tempted to stray from the truth than 
that of establishing injury resulting from an accident, and there is no kind of 
false testimony more easily exposed. Why not, then, hear this testimony before 
determining the issue of liability, because of its aid in testing the integrity of the 
party? If he proves possessing a good imagination in building up his injuries, 
perhaps it is safe to infer that he used the same faculty of mind in developing 


a story as to how the accident happened. If, on the other hand, he is sincerely 
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conservative and fair in his story of injury, is it not reasonable to infer that the 
same virtues lie behind his statement as to how the accident happened? Either 
of these inferences, of course, may be overcome by more positive testimony. 


XV. A Great American Game. 


Cicero was not the only thinker to note and comment upon the fact that as 
a society decays in intellectual, moral and spiritual caliber, its laws multiply. 
There is a definite cause for this, but I refrain from discussing it lest I en- 
croach upon an article of mine that appears in this month’s issue of the American 
Bar Association Journal. 


Here in America we have discovered that it is much easier to pass a new 
law, thus to ease the social conscience, than it is to respect and enforce an old 
one or to inculcate into the minds and hearts of our citizenry the one law 
that makes others unnecessary—the Golden Rule. Thus, following the line of 
least resistance, we have become quite obsessed with the idea that the way 
to correct every unfortunate condition that bobs up in society is to pass an- 
other law. 

Of course, we must have new laws to meet new conditions, and I should 
not wish to say anything to indicate an opinion that a law should be condemned 
just because it is new. But the ambition to father new laws may be carried 
to excess. The ordinary legislator appears to feel that when he returns to his 
home from a legislative session, he must prove the worth of his services by show- 
ing how many bills he introduced. Does it never occur to him that just by 
repealing and correcting some old laws and blocking the passage of proposed 
unsound ones, he could perform a service of inestimable value? 

The wnccstvained game of law-making sometimes leads to results that are 
strange indeed. 


XVI. An IIlustration. 


A perfect illustration of the practice to which I have just referred, and the 
unsound legislation it produces, is the act of the 1935 session of the California 
legislature creating the crime of “Negligent Homicide.” This law declares the 
simplest act of negligence in operating an automobile to be a felony IF within 
a year someone dies as a proximate result of the negligence! Here is a law 
that not only makes negligence, wholly devoid of criminal intent, of intent 
to do anyone harm, of any wilfullness and of any turpitude, a felonious criminal 
offense, but determines whether or not the negligence is criminal by what the 
accidental and unforseeable result of it turns out to be! 


Here is a law that is not only shocking but almost revolting to a mind 
schooled in the basic principles of jurisprudence, and having some familiarity 
with human character and the workings oi the human mind. This law does not 
declare that the most flagrant kind of negligence is criminal; it does not declare 
such to be criminal even if it results in mainsng a person for life, even if it 
results in something worse than death, even if it results in a slow dying that 
requires one day more than a year. It isn’t so much what you do that this law 
is concerned with as how the dice fall. This law plays a game of chance, and 
whether or not you turn out to be a felon doesn’t depend on how good a citizen 
you are, what your intentions are, what your habitual manner of driving is, 
but simply on what the chance results of a negligent act or omission come to be. 

We shall have to change entirely our ideas about negligence and criminal 
law. Negligence is now a felony—IF. Much greater negligence is not a felony 
—IF. Gross negligence is not a felony—IF. Neither criminal intent nor 
wilfullness is any longer an essential element of crime. Chance is the determina- 
tive factor. Our best citizen and one of our best automobile operators may 
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turn out to be a felon—IF. And our worst citizen and one of our most careless 
operators may avoid the stigma—IF. 


The adult person doesn’t live who has not been many times negligent. The 
automobile driver doesn’t live who has not been some time, or many times, 
negligent. Imperfection is the rule of human nature, not the exception. 


Now let us suppose that some man draws a poor hand. He is negligent in 
some trifling way, similarly as everyone has been. But the cards are against him. 
Someone is injured and within a year dies as a proximate result of the injury. 
The good man becomes a felon. The stigma remains for life. Are the rest of us 
anything less than felons simply because we have been luckier? The effect of 
this law is to make everyone a felon, because no person of reason places himself 
above another simply on the basis of a chance result of a simple negligent act 
or omission, and no person of sound mind claims perfection. 


I could cite the case of a prominent, upstanding citizen, a man of high 
position socially, intellectually and financially, one of the most cautious and pru- 
dent men I have known. One day, driving along one of our boulevards, his 
attention was diverted for a fraction of time. He was at that moment, in my 
opinion, based on what I learned of the case, negligent. A boy was struck. 
Soon thereafter the boy died from the injury. While that was some years ago, 
and the man, of course, cannot be prosecuted, the legislature has labelled him a 
felon! I doubt if this man ever experienced even a desire to do anyone bodily 
injury. 

The law opens another field for blackmail and menace. There are not many 
persons, although there are some, who would deliberately concoct a false story 
as to how an accident occurred for the sole purpose of sending an innocent 
man to prison. But there are many who with or without the aid and encourage- 
ment of an ambulance chaser, would develop such a story for the purpose of ob- 
taining money from such a man or his insurer. The reader, no doubt, already 
has carried this line of thought to its conclusion, so I shall say no more of it. 


Here is a law that is, itself, a crime—against the principle of jurisprudence, 
against the principle of criminal law, against human reason, justice and human 
nature; a fitting monument to the stupidity of an age when society seeks vainly 
and in confusion to fight off the results of its frailties by the passing of more laws. 
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